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In the Court of Appeals of the District of Columbia. 


No. 2224. 

William T. Houston, et al., Appellants, 

vs. 

Henry Warmoth Houston et al. 


1 Supreme Court of the District of Columbia, Holding Probate 

Court. 

No. 15718. Administration Docket #39. 

Estate of Eulalie Ealer, Deceased. 

William T. Houston and John 0. Houston 

vs. 

Henry Warmoth Houston and Clifford V. Church. 

The petition of William T. Houston of the city, county and State 
of New York, and John 0. Houston of Washington, District of 
Columbia, respectfully represents that this honorable Court had no 
jurisdiction to probate the last will and testament of the said Eulalie 
Ealer, deceased; and that the judgment of probate herein, rendered 
the 12th day of March, 1909, and the appointment, the same day, 
of Clifford V. Church as administrator cum test-amenta annexe are 
both absolute nullities; that the said testatrix was at the time of her 
death, April 8th, 1907, domiciled, at Kensington, Montgomery 
County, Maryland, and had been so domiciled more than four years 
prior to her death; that she had no domicile or residence in the Dis¬ 
trict of Columbia at the time of her death, and had had none for 
more than four years prior to her death; that William T. Houston 
is the sole surviving child of the said Eulalie Ealer, deceased, and 
as such child entitled to administration on her estate in the 

2 proper forum; that she left no husband her surviving; that 
John 0. Houston is the sole surviving child of James D. Hous¬ 
ton, deceased, that James D. Houston was a son of the testatrix; that 
the said Eulalie Ealer died at Kensington, Maryland on the 8th day 
of April, 1907; that the decedent left no real estate, but personal es¬ 
tate of the value of more than ($5,000) five thousand dollars consist¬ 
ing of the sum of 

#2 

$3,500 three thousand five hundred dollars, with accrued in¬ 
terest for several years, due her by Harry B. Parker, of the 
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District of Columbia, said indebtedness being evidenced by one or 
more promissory notes, and secured by a deed of trust on certain real 
property situated in said district and belonging to the said Harry 
B. Parker, and her personal estate further consisting of an oil paint¬ 
ing, several pastels, jewelry, clothing, furs, important and expensive 
needle work, and other articles; that she left no unpaid debts; that 
the said Eulalie Ealer left a last will and testament whereby she 
made her daughter, Sarah Annie Gardner, also of Kensington, 
Maryland her sole legatee and sole executrix of her will; that the 
said Sarah Annie Gardner died on the 30th day of July, 1908, with¬ 
out having offered for probate the will of her pre-deceased mother, 
Mrs. Eulalie Ealer; that the said will was offered for probate in this 
honorable Court by Henry Warmoth Houston, a stranger to the 
blood of Eulalie Ealer and of Sarah Annie Gardner; that he knew 
testatrix had no domicile in the District of Columbia; that on the 
12th day of March, 1909, Clifford V. Church obtained from this 
honorable Court letters of administration cum testamento annexo 
on the estate of said Eulalie Ealer, deceased; that the said 

3 Church is a stranger to the blood of said decedent, was not 
even a creditor of her estate, and had no legal claim what¬ 
ever to such administration; that this petitioner, William T. Hous¬ 
ton, had no knowledge whatever of the said application for probate, 
or of the application of said Church for such letters; that #212 East 
20th Street, New York City was not occupied by petitioner for a 
period of more than three months before the pretended service on 
him there by mail of the notice of the application for probate; that 
#212 East 20th Street, New York never was the post-office address 
of William T. Houston, this petitioner; that #40 Wall Street, New 
York was the post-office address of this petitioner; that T. Percy 
Myers, Esq., attorney for said Church had addressed to petitioner on 
the 4th of August, 1908, several months prior, at #40 Wall 

#3 

Street, New York a citation in the matter of the estate of Sarah 
Annie Gardner, deceased, the sister of William T. Houston peti¬ 
tioner ; and had received from petitioner a postal receipt for the regis¬ 
tered letter containing the citation; that the petitioners are the only 
heirs at law of the said Eulalie Ealer, deceased, and are her next of 
kin; that the said John C. Houston when he signed a consent to 
the probate of the will acted under an error of law; 

And your petitioners pray that the said Henry Warmoth Houston 
and the said Clifford V. Church may be required to answer the 
premises, and that the judgment of this honorable Court admitting 
to probate the will of Eulalie Ealer, deceased, and granting let¬ 
ters of administration cum testamento annexo to Clifford V. Church 
may be vacated, stricken out and set aside; that his said letters be 
revoked; that be be ordered to bring into court all moneys and se¬ 
curities received by him, as such administrator, and all 

4 papers and writings appertaining to the said estate which have 
come into his hands as such; and in the event that this hon¬ 
orable Court refuses to strike out said judgment of probate, and in 
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that event only, that letters of administration on the Estate of the 
said Eulalie Ealer, deceased, may be granted to your petitioner, 
William T. Houston, on his giving bond according to law. And as 
in duty bound, etc., for general and specific relief. 

WILLIAM T. HOUSTON, 

In Propria Persona, 909 M Street N. W., Washington, D. C. 

JOHN 0. HOUSTON, 

In Propria Persona, 909 M Street N. W., Washington, D. C. 

5 District of Columbia, To-wit: 

I hereby certify that on this 12th day of March 1910, before me, 
the subscriber, a Notary Public in and for the District of Columbia, 
personally appeared William T. Houston and John 0. Houston, the 
above named petitioners, and made oath, in due form of law, each 
for himself, that the matters and facts set forth in the foregoing 
petition are true as therein stated, to the best of his knowledge. 

[notarial seal.] IRENE BRENNAN, 

Notary Public in and for the District of Columbia. 

(Endorsement:) Petition to vacate judgment of probate and^re¬ 
voke letters of administration, c. t. a. of Clifford V. Church. Will¬ 
iam T. Houston. In propria persona, 909 M Street N. W., Washing¬ 
ton, D. C. Filed Mar. 12, 1910. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court. 


6 Supreme Court of the District of Columbia, Holding a Probate 

Court. 

No. 15713. Administration. 

Estate of Eulalie Ealer, Deceased. 

On Application of William T. Houston et al. 

The President of the United States to Henry Warmoth Houston, 
through T. Percy Myers, Clifford V. Church: 

You are hereby commanded to appear before the Supreme Court of 
the District of Columbia, holding a Probate Court, in and for said 
District, on Thursday, the 24 day of March, A. D. 1910, at 10 
o’clock A. M., to show cause, if any you have, why the prayer of 
the Petitioner should not be granted, under pain of attachment or 
such other process of contempt as the Court shall award. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of said 
Court, this 12 day of March, A. D. 1910. 

jActtiGSt * 

[court seal.] JAMES TANNER, 

Register of Wills for the Distnct of Columbia, 

Clerk of the Probate Court. 


WM. T. HOUSTON, Attorney. 
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[Endorsed:] No. 15713. Administration. Estate of Eulalie 
Ealer, Deceased. Citation to show Cause. Issued M’ch 12, 1910. 

Returned-, 190-. Served the within named Clifford V. Church 

personally March 12, 1910. Henry Warmoth Houston, by service 
on T. Percy Meyers, attorney, March 16, 1910. Aulick Palmer, 
Marshal, S. Filed Mar. 21, 1910. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court. 

7 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Administration No. 15713. 

In re Estate of Eulalie Ealer, Deceased. 

To the Supreme Court of the District of Columbia, Holding a Pro¬ 
bate Court: 

The answer of Clifford V. Church, Administrator cum testamento 
annexo of the Estate of Eulalie Ealer, deceased, to the petition of 
William T. Houston and John 0. Houston, filed herein on March 
12, 1910, respectfully shows and for answer thereto says: 

First. This respondent denies that said testatrix at the time of 
her death had her legal domicil at Kensington, Montgomery County, 
State of Maryland; and avers that the legal domicil of said testatrix 
at the time of her death, was the City of Washington, District 
of Columbia. 

Second. Further answering said petition, this respondent avers 
that to the best of his knowledge, information and belief the said 
testatrix at. the time of her death was not seized of any real estate 
in the State of Mar viand, District of Columbia or elsewhere. 

I, 7 

Third. Further answering said petition, this respondent avers 
that to the best of his knowledge, information and belief the only 
personal property belonging to said testatrix at the time of her 
(S death located in the District of Columbia, other than her last 
will and testament, were two certain promissory notes, to-wit: 
one note of Henry B. Parker for $3500, dated October 14, 1897, 
payable three years after date to the order of said Eulalie Ealer, and 
purporting to be secured by an unrecorded deed of trust on the East 
50 feet of Lot- 13 of 8. P. Brown’s Sub-division of “Mt. Pleasant”; 
the other note of the petitioner, William T. Houston, for $1000, 
dated October 25, 1895, payable one year after date to the order of 
said Eulalie Ealer at the Banking House of Lewis Johnson & Co., 
with interest thereon at 5% per annum from maturity; said last 
mentioned note being unsecured. That said last will and testament 
and said two promissory notes were on deposit in the Banking House 
of Lewis Johnson & Co. for safe keeping until the 27th day of July, 
1908, when the said last will and testament was delivered to S'arah 
Annie Gardner, and by her instructions filed with the Register of 
Wills of the District of Columbia by T. Percy Myers, her attorney. 

Fourth. Further answering said petition, this respondent avers 
that the said deed of trust purporting to secure the said note of 
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Henry B. Parker for $3500, was never recorded by the said Enlalie 
Ealer during her life-time, and was not recorded with the Recorder 
of Deeds of the District of Columbia until November 18, 1908 by 
the Executor of the estate of Sarah Annie Gardner, deceased, who 
was [is]* the sole legatee under the last will and testament of the said 
Sarah Annie Gardner, duly admitted to probate and recorded in the 
Orphan’s Court of Montgomery County, State of Maryland, on the 
loth day of December, 1908, (a duty certified copy thereof being 
filed in the office of the Register of Wills of the District of 

9 Columbia on the 29th day of December, 1908); and that the 
real estate on which said deed of trust [had] * purported to be 

secured, had been eonveved bv the said Henrv B. Parker a. long time 
prior to the recording of said deed of trust; that at the time of the 
recording of said deed of trust the said Henry B. Parker was and is 
suffering from a serious mental disorder, causing his memory to be 
almost a blank as to past events; that said note was apparently barred 
by the statute of limitations, and your respondent was unable to lo¬ 
cate any person having personal knowledge of the transaction, con¬ 
sequently when the offer of compromise was submitted to your 
respondent, he immediately submitted the same [the same]* to this 
Honorable Court by and through the proceedings had herein. 

Fifth. Further answering said petition, this respondent avers that 
the said testatrix herein departed this life about fifteen months 
prior to her daughter, the said Sarah Annie Gardner, deceased, and 
by the will of said testatrix, duly admitted to probate and record 
herein, all of her estate, real and personal, was devised and be¬ 
queathed to said Sarah Annie Gardner, who was nominated as ex¬ 
ecutrix thereof; that your respondent is informed and believes, and 
being so informed and believing, avers that the said Sarah Annie 
Gardner paid all of the debts and funeral expenses of said testatrix, 
and took all of the personal property of said testatrix, if any existed 
as alleged in said petition, into her possession, except the two prom¬ 
issory notes hereinbefore mentioned, which were on deposit for 
safe keeping at the banking house of Lewis Johnson & Co., as herein¬ 
before stated. 

Sixth. Further answering said petition, this respondent 

10 avers that he is informed and believes, and being so informed 
and believing, says that the petitioner, William T. Houston 

was present at the funeral of the said testatrix herein in April 1908, 
and that from that time until the filing of the present petition, has 
made no effort whatsoever to apply for letters of administration on 
said estate. 

Seventh. Further answering said petition, this respondent avers 
that notwithstanding the fact that letters of administration cum 
testamento annexo were granted unto this respondent on the 12th 
day of March, 1909, by and with the consent of the petitioner, John 
O. Houston, the petitioner William T. Houston, who has been 
within this jurisdiction almost, if not, continuously since about 
the 1st day of August, 1909, and has not made any effort to assert 


[* Words enclosed in brackets erased in copy.] 
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. his alleged rights in the premises until the 12th day of March, 1910, 
exactly one year after the granting of said letters to this respondent. 

Eighth. Further answering said petition, this respondent says 
that he is informed and believes, and being so informed and believ¬ 
ing, avers that T. Persy Myers, Esq., attorney for the original pe¬ 
titioner herein made every diligent effort to ascertain the whereabouts 
and postal address of the petitioner William T. Houston during the 
term of publication of process in these proceedings; that the address 
to which a copy of said order of publication was directed, was the 
last known address of said petitioner, William T. Houston, as given 
by him at the Bellevue Hospital, New York City, where he was a 
patient from October 20 to November 9, 1908; that the original pe¬ 
titioner herein, Henry W. Houston, on or about the 18th dav 
11 of November, 1908, went to New York City to endeavor to lo¬ 
cate the whereabouts of said petitioner, William T. Houston, 
and personally called at 40 Wall Street, New York City, the office 
of Mr. Nelson Shipman, where the petitioner, William T. Houston, 
had desk room; and was informed by the said Mr. Shipman that 
the said William T. Houston had not been to the office for several 
months and that his mail was there awaiting him; that the said 
William T. Houston in a petition in certain proceedings pending in 
Montgomery County, Maryland, has stated that he was not at his 
office at 40 Wall Street, and had not received his mail addressed 
there from the time he left Bellevue?* 1 Hospital in November, 1908, 
until the late spring or early summer of 1909. 

Ninth. Further answering said petition, this respondent avers 
that said petitioners have no interest whatsoever in the estate of the 
testatrix herein, for that the same was devised and bequeathed to 
the said Sarah Annie Gardner, and that the validity of said last 
will and testament is not and has not been questioned or contested 
in these proceedings. 

Tenth. Further answering said petition, this respondent respect¬ 
fully submits that the said petition should be dismissed for the 
following reasons, to-wit: 1st. That said petitioners have no interest 
in the estate of the testatrix herein. 2d. That the petitioner, John 
O. Houston, has consented by a paper writing filed herein to the 
probate and record of said will and the granting of letters to this 
respondent. 3d. That the petitioner, William T. Houston, is a 
debtor to the estate in the sum of One Thousand Dollars with in¬ 
terest from 1898 as heretofore shown; 4th. That these proceedings 
show upon their face that they are in accordance with the law and 
practice in this jurisdiction. 5th. That said petition does not 
12 allege any maladministration or irregularity on the part of 
this respondent. 6th. That said petition does not attack or 
question the validity of the last will and testament admitted to pro¬ 
bate and record in these proceedings. 7th. That the verification of 
said petition is not in accordance with the rules of practice of this 
Court. 8th. That this Court has complete jurisdiction to administer 
the personal estate of said testatrix located in this jurisdiction at 
the time of her deceased. 
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Wherefore this respondent prays that said petition may be dis¬ 
missed, with costs. 

CLIFFORD W. CHURCH. 

T. PERCY MYERS, 

Attorney for the Respondent. 

District of Columbia, ss: 

I do solemnly swear that I have read the aforegoing answer by 
me subscribed and know the contents thereof; that statements of 
fact therein made as upon personal knowledge are true; and those 
made as upon information and belief, I believe to be true. 

CLIFFORD W. CHURCH. 

Subscribed and sworn to before me this *23d day of March, 
1910. 

[notarial seal.] EMORY H. BOGLEY, 

Notary Public. 

(Endorsement: Answer of Clifford V. Church. The Clerk will 
please file. T. Percy Myers, Attorney for Respondent. Filed Mar. 
24, 1910. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 


13 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

No. 15713. Administration Docket No. 39. 

In the Matter of the Estate of Eulalie Ealer, Deceased. 


William T. PIouston and John 0. Houston, Complainants, 

vs. 

Henry Warmotii Houston and Clifford Y. Church, Adminis¬ 
trator c. t. a., Respondents. 

Order That Respondent Henry Warmoth Houston File ITis Answer. 

The order herein that the respondent, Henry Warmoth Houston, 
show cause why he should not file his answer to the petition having 
been served on him by serving his Attorney, T. Percy Myers, and 
on respondent Clifford V. Church, and having come on regularly for 
a hearing on the 8th day of April, 1910, before the Hon. Job Bar¬ 
nard, Justice. Now, after hearing William T. Houston, in propria 
persona , in favor of the motion, and T. Percy Myers Esq., Attorney 
for both of the respondents, in opposition thereto, and considering 
all the papers on file in this case, it is, this ninth dav of April, 
1910, 
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Ordered. 

That the respondent, Henry Warmoth Houston, do file his answer 
to the petition of complainants within ten days from the date of 
this order. Service on T. Percy Myers Esq., attorney for both re¬ 
spondents shall be sufficient. 

JOB BARNARD, 

Justice. 

(Endorsement: Order that Henry Warmoth Plouston file his 
answer herein. William T. Plouston. In propria persona 909 M 
Street, X. W., Washington, D. 0. Filed Apr. 9, 1910, James Tan¬ 
ner, Register of Wills. D. C. Clerk of the Probate Court.) 

14 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration, No. 15,713. 

In re Estate of Eulalie Ealer, Deceased. 

To the Supreme Court of the District of Columbia, Holding a Pro¬ 
bate Court: 

The answer of Henry W. Houston to the petition of William T. 
Plouston and John 0.' Houston, hied herein on March 12, 1910, 
respectfully shows and for answer thereto says: 

First. This respondent denies that said testatrix at the time of her 
death had her legal domicile at Kensington, Montgomery County, 
State of Maryland; and avers that the legal domicile of said testatrix 
at the time of her death, was the City of Washington, District of 
Columbia. 

Second. Further answering said petition, this respondent avers 
that to the best of his knowledge, information and belief the said 
testatrix at the time of her death was not seized of any real estate in 
the State of Maryland, District of Columbia or elsewhere. 

Third. Further answering said petition, this respondent avers 
that to the best of his knowledge, information and belief the only 
personal property belonging to said testatrix at the [at- the]* time of 

2 

her death located in the District of Columbia, other than her last will 
and testament, were two certain promissory notes, to-wit: One note of 
Henry B. Parker for $3500, dated October 14, 1897, payable 

15 three "years after date to the order of said Eulalie Ealer; the 
other "note of the ptitioner, William T. Houston, for $1000, 

dated October 25, 1895, payable one year after date to the order of 
Eulalie Ealer at the Banking House of Lewis Johnson & Co., with 
interest from maturity at 5% per annum. That said last will and 
testament and said two promissory notes were on deposit in the 


{♦ Words enclosed in brackets erased in copy.] 
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Banking House of Lewis Johnson & Co., for sa&e-keeping until the 
27th day of July, 1908, when the said last will and testament was 
delivered to Sarah Annie Gardner, and by her instructions filed 
with the Register of Wills of the District of Columbia by T. Percy 
Myers, her attorney. 

Fourth. Further answering said petition, this respondent avers 
that the said Sarah Annie Gardner departed this life on the 30th 
day of July, 1908, at Kensington, Montgomery County, Maryland; 
that said Sarah Annie Gardner left a last will and testament wherein 
she nominated and appointed this respondent as the executor thereof, 
and made him the sole legatee and devisee therein; that thereafter, 
to-wit: on the 15th day of December, 1908, the said last will and 
testament was duly admitted to probate and record in the Orphan’s 
Court of Montgomery County, State of Maryland, and this respond¬ 
ent was by said Court appointed the executor of said estate, and duly 
qualified as such; and that an exemplified copy of said last will and 
testament was on the 29th day of December, 1908, filed in the office 
of the Register of Wills of the District of Columbia. 

3 

16 Fifth. Further answering said petition, this respondent 

avers that the said Eulalie Ealer, the testatrix herein, de¬ 
parted this life about fifteen months prior to the death of her daugh¬ 
ter, the said Sarah Annie Gardner, and by the last will and testa¬ 
ment of said testatrix, duly admitted to probate and record herein, 
all of her estate, real and personal, was devised and bequeathed to 
said Sarah Annie Gardner, who was nominated as executrix thereof; 
and that your respondent is informed and believes, and being so in¬ 
formed and believing, avers that the said Sarah Annie Gardner paid 
all of the debts and funeral expenses of said testatrix; and took all of 
the personal property of said testatrix, if any existed as alleged in 
said petition, into her possession, except the" two promissory notes 
hereinbefore mentioned, which were on deposit for safe-keeping at 
the banking house of Lewis .Johnson & Co., as hereinbefore stated. 

Sixth. Further answering said petition, this respondent avers that 
he is informed and believes, and being so informed and believing, 
says that the petitioner, William T. Houston, was present at the 
funeral of the said testatrix herein in April, 1908; and that from that 
time until the filing of the present petition, has made no effort what¬ 
soever to apply for letters of administration on said estate. 

Seventh. Further answering said petition, this respondent avers 
that notwithstanding the fact that letters of administration cum 

Clifford V. Church 

testumento annexo were granted unto [this respondent]* on the 
12th day of March, 1909, by and with the consent of the petitioner, 
John O. Houston, the petitioner, William T. Houston w T ho has been 
within this jurisdiction almost, if not, continuously since about the 


[* Words enclosed in brackets erased in copy.] 
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1st day of August, 1909, has not made any effort to assert 
L7 his alleged rights in the premises until the 12th day of 
March, 1910, exactly one year after the granting of said let¬ 
ters to this respondent. 

Sixth. Further answering said petition, this respondent says that 
he is informed and believes, and being so informed and believing, 
avers that T. Percy Myers, attorney for your respondent, made every 
diligent effort to ascertain the [ascertain the]* whereabouts of the 
petitioner, William T. Houston, during the term of publication of 
process in these proceedings; that the said T. Percy Myers inquired 
of Robert B. Peter, and William PI. Baden, attorneys for the peti¬ 
tioners herein, John 0. Houston and William T. Houston, in the 
Gardner will case at Rockville, Maryland, in his endeavor to locate 
the petitioner, William T. Houston; that the said Robert B. Peter 
and William PI. Baden informed the said T. Percy Myers that let¬ 
ters had been sent to the petitioner, William T. Houston, addressed 
to 40 Wall Street, New York City, and no answers had been received, 
they were 

and that [they were]* unable to advise him of the whereabouts of 
said William T. Houston; [and]* That the address to which a copy 
of said order of publication was directed, was the last known ad¬ 
dress of said petitioner, William T. Houston, as given by him at the 
Bellevue Hospital, New York City, where he was a patient from 
October 20 to November 9, 1908. Your respondent further avers 
that he also made every effort to locate the petitioner, William T. 
Houston, by going to the City of New York on or about the 18th 
day of November, 1908, and personally called at 40 Wall Street, 
where the petitioner, William T. Houston had desk room with one 
Nelson Shipman; that the said Nelson Shipman informed this 

at 

respondent that the said William r P. Houston had not been [to]* the 
office for several months and that his mail was there awaiting him; 

that the said William T. Houston in a petition in certain 
18 proceedings pending in Montgomery County, Maryland, 
has stated that he was not at his office at 40 Wall Street, 
and had not received his mail addressed there from the time he left 
Bellevue Hospital in November, 1908, until the spring or early 
summer of 1909. 

Ninth. Further answering said petition, this respondent avers 
that said petitioners have no interest whatsoever in the estate of the 
testatrix herein, for that the same was devised and bequeathed to the 
said Sarah Annie Gardner, and that the validity of said last will 
and testament is not and has not been questioned or contested in 
these proceedings. 

Tenth. Further answering said petition, this respondent respect¬ 
fully submits that the said petition herein should be dismissed for 
the following reasons, to-wit: 1st. That the said petitioners have 
no interest in the estate of the testatrix herein. 2d. That the peti¬ 
tioner, John O. Houston, has consented by a paper writing filed 


[* Words enclosed in brackets erased in copy.] 
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herein, to the probate and record of said will, and the granting of 
letters to Clifford V. Church. 8d. That the petitioner, William T. 
Houston, is a debtor to the estate in the sum of One Thousand Dol¬ 
lars with interest from 1896, as heretofore shown. 4th. That these 
proceedings show upon their face that they are in accordance with 
the law and practice in this jurisdiction. 5th. That said petition 
does not allege any maladministration or irregularity on the part of 
the administrator c. t. a. herein. 6th. That said petition does not 
attack or question the validity of the last will and testament ad¬ 
mitted to probate and record in these proceedings. 7th. That the 
verification of said petition is not in accordance with the rules of 
practice of this Court. 8th. That this Court has complete 

19 jurisdiction to administer the personal estate of said testatrix 
located in this District at the time of her decease. 

Eleventh. Further answering said petition, this respondent avers 
that he was informed by the petitioner John 0. Houston, that the 
petitioner William T. Houston gave the authorities of Bellevue Hos¬ 
pital, New York City, where he was a patient, as his residence No. 
212 East 20th Street, as will more fully appear by a copy of a letter 
written by the Acting Superintendent of said hospital to Mrs. Al- 
bertine H. King, the mother of the petitioner John 0. Houston; 
said copy being filed herewith, marked “Exhibit A,” and made a 
part of this answer. Your respondent further avers that the peti¬ 
tioner John 0. Houston, on the 17th day of February, 1909, in¬ 
formed him that the petitioner, William T. Houston, had not been 
at his office at 40 Wall Street, New York City, for many months, 
that others at his office knew nothing of him, that his mail had 
gone there uncalled for, and that he no longer had desk room there; 
all of which will more fully appear by reference to a copy of a let¬ 
ter written by the said Nelson Shipman to the said Mrs. Albertine 
II. King; said copy being filed herewith, marked “Exhibit B,” and 
made a part of this answer. Your respondent further avers that all 
of the above mentioned facts were communicated to his attorney, 
T. Percy Myers, on the 17th day of February, 1909. 

Wherefore this respondent prays that said petition may be dis¬ 
missed, with costs. 

HENRY W. HOUSTON. 

T. PERCY MYERS, 

Attorney for the Respondent 

20 State of New York, 

County of New York, ss: 

I do solemnly swear that I have read the aforegoing answer by me 
subscribed and" know the contents thereof; that, the statements of 
fact therein made as upon personal knowledge, are true; and those 
made as upon information and belief, I believe to be true. 

HENRY W. HOUSTON. 

Subscribed and sworn to before me this 14 day of April, 1910. 

FE6DORE A. BERNHARD, 

[notarial seal.] Notary Public, #1094. 
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Exhibit A. 


Nov. 14, 1908. 


Mrs. Albertine H. King, 909 M Street N. W., Washington, D. C. 

Dear Madam : In reply to your letter of November 12th, I beg 
to inform you that William T. Houston, who was a patient in Ward 
2 of this hospital, was discharged on the 9th of November, 1908. 
He gave as his residence 212 East 20th Street. 

On leaving the hospital he left as his address 40 Wall Street and 
on November 13th two letters having the Washington postmark 
were sent to that address. 


Very truly yours, 


W. J. RICKARD, 

Acting Superintendent. 


Exhibit B. 

40 Wall St., N. Y., FeVy 16/09. 

Dear Madam : Judge Houston has not been at this office for many 
months and we know nothing of his whereabouts. Some mail has 
come here for him but he has not sent for it. He has no desk room 
here 

Yours truly, NELSON SHIPMAN. 

Mrs. Albertine H. King, 1909 M St. N. W., Washington, D. C. 


(Endorsement: Answer of Henry W. Houston. Please file: T. 
Percy Myers, Attorney. Filed Apr. 18, 1910. James Tanner, 
Register of Wills, D. C. Clerk of Probate Court.) 

22 To lion. Job Barnard, Justice: 

A proceeding is now on trial before the Orphans’ Count of Mont¬ 
gomery County Md., sitting at Rockville to strike out the judg¬ 
ment by which the will of Sarah Annie Gardner, daughter of Eulalie 
Ealer was probated. 

Respectfully, WILLIAM T. HOUSTON. 

May 10th, 1910. 

(Endorsement: Memorandum for Justice Barnard in nature of a 
replication.) 

23 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

Administration. No. 15713. 

In re Estate of Eulalie Ealer, Deceased. 


Upon consideration of the petition of William T. Houston and 
John O. Houston filed herein March 12, 1910, and the answer of the 
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respondent Clifford V. Church thereto, it is this 11th day of 
May 

[March]* A A. D. 1910, it is by the Court, adjudged, ordered and 
decreed: that the said petition be, and the same is hereby, dismissed, 
with costs. 

JOB BARNARD, Justice. 

(Endorsement: Order dismissing petition of William T. and John 
0. Houston. Filed May 11, 1910, James Tanner, Register of Wills, 
D. C. Clerk of Probate Court.) 

24 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

No. 15713. Administration. Docket No. 39. 

In the Matter of the Estate of Eulalie Ealer, Deceased. 

William T. PIouston and John 0. Houston, Complainants, 

vs. 

Henry Warmoth Houston and Clifford V. Church, Adminis¬ 
trator C. T. A., Respondents. 

Notice of Application to Vacate Order Dismissing Petition. 

To T. Percy Myers, Esq., Attorney for Respondents. 

Sir : Please to take notice that the complainants will, on Tuesday 
the 17th day of May, 1910, at 10 o’clock A. M., at the City Hall, 
move this Plonorable Court, the Hon. Job Barnard, Justice/presid¬ 
ing, that the order of the said justice, passed on the 11th day of 
May, 1910, dismissing, on the face of the papers, and without "evi¬ 
dence pro or con., the petition of these complainants, with costs, 
be vacated and set aside and the cause be restored to the calendar 
on the following grounds, to-wit: 

1. That the petition of the complainants, alleging that the de¬ 
cedent, Eulalie Ealer, had no domicil in the District of Columbia, 
at the time of her death, and had had none therein for nearly four 
years prior to that event, and the answers of each of the respondents 

averring that the domicil of said decedent was, at the time 

25 of her death, in the said District, raised an issue of fact that 
required the introduction of proof to establish the veritv of 

the matter. 

2. That the petition alleges, and the answer of each respondent 
avers, that the decedent had no real estate in this District, had no 
tangible personal property, and left no debts in the District,’ 

3. That the only personal property mentioned in the petition for 
probate herein is an indebtedness to the decedent of $3,500 by 'Harry 
B. Parker of this District, evidenced by a promissory note" and se¬ 
cured by a deed of trust; That such indebtedness to the decedent"is 


[* Word enclosed in brackets erased in copy.] 




14 


WILLIAM T. HOUSTON ET AL. VS, 


no foundation whatever for jurisdiction in this court to probate her 
will, if she had no domicil in this District; that said indebtedness 
was an incorporeal right, having no situs of its own; that the said 
indebtedness followed the person of its owner, and was, in law, in 
Montgomery County, Maryland during the last four years of the life 
of the decedent, she having there her domicil, and at her death 
passed to her Maryland administrator, when appointed. 

4. That the evidence, if heard, would have been overwhelming 
to the effect that decedent had had no domicil in this District for 
nearly four years before her death, and at the time of that event, 
but that on the contrary her domicil was at the place of her death, 
Kensington, Maryland, during all of the times mentioned. That 
complainants had in court nine witnesses to testify to that fact. 

5. That undue weight was given to the answers herein; that the 

respondent, Henry Warmoth Houston, is no relation, legiti- 

26 mate or illegitimate, of the Houston family; that he is doubly 
an ex-convict having served 3 months for larceny in the peni¬ 
tentiary on Blackwell’s Island, and 2 years for larceny in the State’s 
prison in Sing Sing, New York. That Clifford V. Church Adminis¬ 
trator, the other respondent, is a stranger to the blood of decedent; 
a stranger to her in fact; and is a co-conspirator with the said ex¬ 
convict to procure in this, a foreign jurisdiction the probate of the 
will of the decedent. That the said Church, a few months after his 
appointment, paid out illegally, and without order of this Honorable 
Court, $2500. to the said Houston; that the absence of right in this 
court to file a replication prevented these matters from being 
pleaded; that the law never contemplated that any judge would 
give any weight to an answer until there had been an opportunity 
at trial to contradict it; that all the allegations of an answer are sup¬ 
posed to be traversed by the complainant; that the answer of each 
respondent, as to domicil of decedent, is a corrupt, deliberate and 
wilful perjury; that to give such weight to the answers, and to deny 
an opportunity to contradict them, is to proclaim perjury tri¬ 
umphant and master in court. 

6. That the respondent Henry Warmoth Houston was a found¬ 
ling, brought up by James D. Houston, deceased, brother of William 
T. Houston; that the foundling had been baptized by the name of 
Lawrence Werner, and his twin brother, Alfred Werner, in the 
Jesuit Church, New Orleans, on the 28" of March 1870; that James 
D. Houston never saw the mother, Maria Durkin, or the reputed 
father, Albert Werner, of the said foundling; that -he respondent 
was never adopted; that for repeated thefts in New Orleans, and for 

attempted blackmail in New York, James D. Houston 

27 cast him off altogether, and refused ever afterward to see 
him. 

7. That the said respondent claims the whole of the estate of 
Eulalie Ealer, who made a will in favor of her daughter Mrs. Sarah 
Annie Gardner, who in her turn made an alleged will in favor of 
the respondent, Henry Warmoth Houston; that the latter will was 
obtained by fraud, undue influence and duress, and a trial is now 
going on at Rockville, Montgomery County, Maryland, to strike 



HENRY WARMOTH HOUSTON ET AL. 


15 


out the judgment by which it was probated. That Sarah A. Gardner 
had not seen or heard from respondent for 23 years before her death, 
except a few months before that event; that he lived with her at 
wages only about two months before her death; that she expressed 
gratification when she learned he was in prison, 1904-1906, and said 
that that, was the proper place for him. 

8. That in the case of Thorn vs. Thom, 28 App. D. C., p. 120, 
the court say: “Had he died while employed in New York and re¬ 
siding >’ in Westfield we would have no doubt that, his domicil was 
in the later place, and that there his estate should be administered” 
idem p. 125. The matter came up on an order to show cause why 
the letters of administration should not be revoked. j The decedent 
in the Thorn case had returned to Washington to live and died 
here. There was an indebtedness to him in the District; but the 
court did not consider that as bearing on the question. 

9. That the complainants herein are the heirs at law and the 
next of kin of both Eulalie Ealer, deceased, and of Sarah Annie 
Gardner; deceased, her daughter, that complainants desire the said 
judgment of dismissal vacated that they may prove the perjury of 
the said answers, as to domicil; and that they may file an amended 
petition herein in the alternative, in case jurisdiction is maintained, 

alleging, as the fact really is, that the alleged will of the 

28 said Eulalie Ealer in favor of the said Sarah Annie Gardner, 

deceased, their kinswoman, was obtained by undue influence 

exercised by the said Sarah Annie Gardner and others in fraud of 
the rights of these complainants; that these complainants did not 
in their petition allege undue influence because they are the heirs 
of both decedents, and did not wish to raise an unnecessary scandal, 
and because they firmly believed that this Hon. court would un¬ 
doubtedly hold that it had had no jurisdiction to probate the will 
of Eulalie Ealer, deceased. 

10. That the citation for the probate of the will of his mother 
Eulalie Ealer, deceased, was, as the record shows, never served 
on William T. Houston, but was returned to T. Percy Myers, Esq., 
attorney for the proponent of the alleged will; that the said citation 
was directed, in February, 1909, by the said Myers, not even to an 
alleged post-office address, but to an alleged last residence, to wit: 
No. 212 east 20th street, in the City of New York; complainant 
alleges that the said Myers well knew that complainant, had not lived 
in said house for a period greater than 3 months, at the time of send¬ 
ing said citation; that the post-office address of said complainant 
was at that time, and still is, 40 Wall Street, to the knowledge of 
the said Myers; for the reason that he, in August, 1908, sent to that 
post-office address a citation for the probate of the will of Sarah 
Annie Gardner, in the Orphans’ Court of Montgomery County, 
Maryland, received, in return, a post-office receipt"signed by com¬ 
plainant, for the registered letter containing said citation and knew 
of his own knowledge that complainant, through counsel, made an 

appearance in that, matter and filed a caveat to said alleged 

29 will. That it was only by accident and in the month of 

August or September, 1909, that said complainant learned to 
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his astonishment that his mother’s will had been probated in this ju¬ 
risdiction in the month of March previous. 

11. That, at the said time, the said complainant was still in a bad 
state of health, suffering from stomach trouble; poor, through long 
continued illness; without pecuniary means to employ counsel and 
occupied night and day in studying the laws of Maryland, in 
preparing pleadings to set aside in Maryland the probate of his 
sister's will; that the said probate in the absence, through prostrat¬ 
ing illness of complainant Wililam T. Houston, was procured by 
fraud practised by the said Henry Warmoth Houston on John 0. 
Houston and on the Court; that that question is still on trial; that 
T. Percy Myers, Esq., the attorney for the respondent, was and is, 
the attorney for the respondent in the Maryland litigation and 
that Clifford V. Church, respondent herein, attended said trial at 
Rockville, Md.. on February 9th, 1910, and on subsequent days 
and was necessarily fully aware, as a lawyer, that the object of the 
proceedings at Rockville, Md., was to put these complainants in pos¬ 
session of the estate of Sarah Annie Gardner, deceased, and, con- 
sequentlv, of the estate of Eulalie Ealer, deceased. 

12. That Clifford V. Church, Esq., has an office adjoining to, and 
connected with, the office of T. Percy Myers, Esq., that his appoint¬ 
ment as Administrator C. T. A. placed the whole of the estate, as 
far as credits were concerned, under the control of the said Myers 
and the said Henry Warmoth Houston; that the probate of the 
alleged will of Eulalie Ealer in the District of Columbia was an 

abuse of the process of this Hon. Court; as her personal 
30 property, furs, paintings, pastels, furniture, jewels, etc., were 
situate in Maryland. That the law of this District permits 
a foreign administrator or executor to sue for an indebtedness here 
without here probating the will or obtaining ancillary letters. 

13. That when, on Thursday, May 12th, 1910, the Hon. Justice 
Job Barnard gave complainants the right to file a brief on Tuesday, 
May 17th. 1910, complainant, William T. Houston, determined 
to (lie an amended petition in the meantime, which he is prevented 
from doing by the signing by the said justice of the order dismissing 
the petition. * That complainant knew nothing of said signing of 
said order till Saturday the 14th day of May, 1910. 

Yerv respeetfullv, 

WILLIAM T. HOUSTON, 

In Propria Persona. 
JOHN O. HOUSTON, 

In Propria Persona. 

District of Columbia, ss: 

William T. Houston being duly sworn, says: That he is one of 
the complainants, that he has read the foregoing application, and 
knows the contents thereof; that the same is true to liis own knowl¬ 
edge, except as to the matters therein stated to be alleged on informa¬ 
tion and belief, or necessarily appearing to be so stated, and that as 
to those matters he believes it to be true. 

Sworn to and subscribed before me this 16th day of Mav, 1910. 

D. G. STUART, 

[notarial seal.] Notary Public. 
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31 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

#15713. Administration. Docket #39. 

In the Matter of Estate of Eulalie Ealer, Deceased. 

Wm. T. Houston and John 0. Houston, Complainants, 

vs. 

Henry Warmoth Houston and Clifford V. Church, Adminis¬ 
trators C. T. A., Respondents. 

District of Columbia, ss: 

Leon E. Morales being duly sworn deposes and says that he is 
domiciled in the District of Columbia and that on the 16th day of 
May, A. D. 1910, at 2:12 o’clock P. M., and at 1329 21st St., N. \V., 
in the said District, he served a true copy of the annexed application 
for a re-liearing on T. Percy Myers, Esq., attorney for respondents 
by then and there delivering it to him and leaving it with him; 
that affiant is personally acquainted with the said T. Percy Myers, 
Esq. 

LEON E. MORALES. 

Sworn to and subscribed before me this 16th day of May 1910 

G. E. SLAYBAUGH, 

[notarial seal.] Notary Public. 

(Endorsement: Notice to T. Percy Myers, Esq., Attorney, for 
both respondents of application to vacate judgment rendered May 
11th, 1910, dismissing the petition of complainants. Affidavit to 
application. Affiadvit of service. William T. Houston, in propria 
persona, 909 M Street, N. W., Washington, D. C. Filed Mav 17 
1910. James Tanner, Register of Wills, D. C. Clerk of Probate 
Court.) 

32 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration. No. 15713. 

In re Estate of Eulalie Ealer, Deceased. 

Upon consideration of the motion of William T. Houston and 
John O. Houston, made on the 17th day of May, 1910, to vacate 
and set aside the order passed on the 11th day of May, 1910, in 
these proceedings, it is by the Court this 19th day of May, 1910, 
ordered: That said motion be, and the same is hereby overruled. 

JOB BARNARD, Justice. 

(Endorsement: Order overruling Motion of William T. Houston 
and John O. Houston. Filed May 19, 1910. James Tanner, 
Register of Wills, D. C., Clerk of the Probate Court.) 

3—2224a 
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33 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration. No. 15713. 


In re Estate of Eulalie Ealer, Deceased. 


District of Columbia, To ivit: 

I, T. Percy Myers upon oath say: that I am the attorney for the 
petitioner, Henry Warmoth Houston, in these proceedings: that 
on the 3rd day of February, 1909, I personally mailed to William 
T. Houston at No. 212 East 20th Street, New York City, in the 
State of New York, a printed copy of the order of publication passed 
in these proceedings on January 15th, 1909; that I personally placed 
the same in an envelope bearing my business card on the face and 
personally addressed the said envelope in type-writing to the said 
William T. Houston at the address above mentioned and personally 
affixed sufficient United States postage upon said envelope and de¬ 
posited the same in a proper United States Letter Box; that the 
above mentioned address is the last known residence of the said 
William T. Houston ascertained after diligent inquiry; that the said 
letter has been returned to me. 

T. JiERCY MYERS. 


Subscribed and sworn to before me this 10th dav of March, A. D. 
1909. 


EMORY H. BOGLEY, 

[notarial seal.] Notary Public for the D. of C. 


(Endorsement: Affidavit of Mailing. Please File: T. Percy Myers, 
Attorney. Filed Mar. 11, 1909. James Tanner, Register of Wills, 
D. D., Clerk of Probate Court.) 


34 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration No. 15713. Docket No. 39. 

In the Matter of the Estate of Eulalie Ealer, Deceased. 

William T. Houston and John O. Houston, Complainants, 

vs. 

Henry Warmoth Houston and Clifford V. Church, Adminis¬ 
trator c. t. a., Respondents. 

[On motion of]* The complainants, in propriis personis , [it is,]* 
this 21st day of May 1910, 

Move 

[Ordered by]* the Court that an appeal be granted to the com¬ 
plainants to the Court of Appeals of the District of Columbia, re- 


[* Words enclosed in brackets erased in copy.] 
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turnable according to law, from the order of this Court, passed on the 
11th day of May 1910 dismissing on the face of the papers and with¬ 
out trial, the petition of complainants and from the order passed 
on the 17th day of May 1910 denying the motion of complainants 
to vacate the said order of May 11th 1910, provided that complain¬ 
ants file a bond on appeal with one surety in the sum of Two hun- 
($ 200 . 00 ) 

dred ^ dollars conditioned according to law. 

This order of appeal is intended to act as a supersedeas to pre¬ 
vent any accounting by which the administrator C. T. A. 
35 migb* seek to be discharged as such pending appeal. 

WILLIAM T. HOUSTON, [Justice.]* 

Gomplainant[ s] .* 


(Endorsement by Clerk.) 

This paper was presented to the Court as an order [which]* which 
Wm. T. Houston desired to obtain, but the Court signed a modified 
order instead and this is considered as in the nature of a motion. 

M. J. GRIFFITH. 

D. R. W. 

June 1, 1910. 

(Endorsement : Motion for Appeal. William T. Houston in pro¬ 
pria persona, 909 M Street, N. W., Washington, D. C. Filed Jun- 
1, 1910. James Tanner, Register of Wills, D. C., Clerk of Probate, 
Court.) 

36 S. W. B. 

In the Supreme Court of the District of Columbia, Holding, a Pro¬ 
bate Court. 

Administration, No. 15713, Docket No. 39. 

In the Matter of the Estate of Eulalie Ealer, Deceased. 

William T. Houston and John O. Houston, Complainants, 

vs. 

Henry Warmoth Houston and Clifford V. Church, Adminis- 

erator c. t. a., Respondents. 

Upon consideration of the motion of the Complainants, in propiiis 
personis, for leave to appeal to the Court of Appeals of the District of 
Columbia, it is this 1st day of June, 1910, Ordered that said motion 
be, and the same is hereby allowed and bond for costs is fixed in 
the sum of $100.00 or if a supersedeas, in the sum of $200.Op. 

THOS. H. ANDERSON, Justice. 

(Endorsement: Order allowing appeal. Filed Jun- 1, 1910. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 
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37 S. W. B. 

Supreme Court of the District of Columbia, Holding a Probate Court. 

No. 15713, Administration Docket No. 39. 

In the Matter of the Estate of Eulalie Ealer, Deceased. 

William T. Houston and John 0. Houston 

vs. 

Henry Warmoth Houston and Clifford V. Church, Adm’r 

c. t. a. 

I, George F. Emrich hereby certify that when I signed as surety 
the appeal bond herein dated the first day of June 1910 and approved 
by the Hon. Thomas H. Anderson, justice, on the 2nd day of 
June bond 

[May]* 1910 and filed on that day the said A being in the sum 
of $200 Two hundred dollars, I signed it as a bond for costs pri¬ 
marily, and also as a bond acting as a supersedeas; that therefore I 
ratify any change in the bond striking out the words “and answer 
all damages.” and making the bond simply one for costs. 

GEO. H. EMRICH. 

Washington, D. C., June 3rd, 1910. 

(Endorsement: Ratification of surety on appeal bond. William 
T. Houston, complainant in prosp?Va persona, 909 M Street N. W., 
Washington, D. C. Filed Jun- 3, 1910. James Tanner, Register 
of Wills, D. C., Clerk of Probate Court.) 


38 S. W. B. 

Form No. 40. 

Supreme Court of the District of Columbia, Holding a Probate Court. 

No. 15713 (Docket 39), Administration. 

In the Matter of the Estate of Eulalie Ealer, Deceased. 

William T. Houston and John O. Houston, Complainants, 

vs. 

Henry Warmoth Houston and Clifford V. Church, Adm’r 

c. t. a., Respondents. 

* 

Know all men by these presents, That we William T. Houston 
and John O. Houston, principals, and George R. Emrich, surety, 
are held and firmly bound unto the above-named Henry Warmoth 


[* Words enclosed in brackets erased in copy.] 
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Houston and Clifford V. Church, Adm’r c. t. a. in the full sum of 
$200 Two Hundred dollars, to he paid to the said Henry Warmoth 
Houston and Clifford Y. Church Adm. c, t. a. their executors, 
administrators, successors or assigns; to which payment, well and 
truly to be made, we bind ourselves, and each of us, jointly and 
severally, and our and each of our heirs, executors, administrators, 
successors and assigns, firmly by these presents. 

Sealed with our seals, and dated this First day of June, in the 
year of our Lord one thousand nine hundred and ten. 

Whereas the above-named William T. Houston and -John 0. 
Houston have prosecuted an appeal to the Court of Appeals of the 
District of Columbia, to reverse the judgment rendered in the above 
suit by the said Supreme Court of the District of Columbia. 

Now, therefore, the condition of this obligation is such, That if 
the above-named William T. Houston and John 0. Houston shall 
prosecute their said appeal to effect, [and answer all damages]* and 
costs if they shall fail to make good their plea, then this obligation 
shall be void; otherwise, the same shall be and remain in full force 
and virtue in law. 

WILLIAM T. HOUSTON, [seal.] 
JOHN 0. HOUSTON. [seal.] 

GEO. R. EMRICIT. [seal.] 

Signed, sealed and delivered in the presence of: 


Approved June 2, 1910. 

THOS. H. ANDERSON, Justice. 

(Endorsement: Appeal Bond. Approved-, 190-. Filed 

Jun-) 2, 1910. James Tanner, Register of Wills, D. C., Clerk of 
Probate Clerk.) 

[Endorsed:] No. 15713, Administration Guardian. Docket 
No. 39. Estate Guardianship of Eulalie Ealer, Deceased. William 
T. Houston and John 0. Houston, complainants, vs. Henry War¬ 
moth Houston and Clifford V. Church, adm’r c. t. L, respondents. 

Appeal Bond. Approved - —, 190-. Filed Jun- 2, 1910. 

James Tanner, Register of Wills, D. C., Clerk of Probate Court. 
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22 


WILLIAM T. HOUSTON ET AL. VS. 


39 S. W. B. 

Form No. 22. 

Supreme Court of the District of Columbia, Holding a Probate Court. 

No. 15713, Administration. 

Estate of Eulalie Ealer, Deceased. 

John 0. Houston & William T. Houston, Complainants, 

vs. 

Henry Warmoth Houston & Clifford V. Church, Defendants. 

The President of the United States to Henry Warmoth Houston, 
c/o T. Percy Myers, Clifford V. Church, Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal from the Probate Court of the Supreme 
Court of the District of Columbia, on the 1st day of June, 1910, 
where William T. Houston and John 0. Houston are Appellants, 
and you are Appellee-, to show cause, if any there be, why the 
Judgment rendered against the said Appellant-, should not be cor¬ 
rected, and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of said 
Court this 3- day of June, A. D. 1910. 

[court seal.] JAMES TANNER, 

Register of Wills for the Distnci of Columbia, 

Clerk of the Probate Court. 

Service of the above Citation accepted this — day of-, 190-. 


1 Attorney for Appellee-, 

[Endorsed:] No. 15713, Administration. Estate of Eulalie 
Ealer, Deceased. Jno. 0. Houston et al., Complainant-, Plaintiff-, vs. 
H. W. Houston et al., Defendant-. Citation on Appeal. Issued 
June — ; 1910. Served copy of the within citation on Clifford C. 
Church personally & Henry Warmoth Houston by service on T. 

Percy Myers, June 4, 1910. " Aulich Palmer, Marshal, S,-. 

Attorney for Appellant-. Filed Jun- 6, 1910. James Tanner, Reg¬ 
ister of Wills, D. C., Clerk of Probate Court, 
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40 S. W. B. 

In the Supreme Court of the District of Columbia. 

No. 15713, Administration Docket No. 39. 

In the Matter of the Estate of Eulalie Ealer, Deceased. 

William T. Houston and John 0. Houston, Complainants, 

vs. 

Henry Warmoth Houston and Clifford V. Church, Re¬ 
spondents. 

On reading and filing the annexed affidavits of William T. Hous¬ 
ton and John 0. Houston, dated September 10th, 1910, and consid¬ 
ering that the said affidavits show special and sufficient cause for an 
extension of time, 
this 12th day of September 1910 

It is ordered, A that the time to file the transcript of appeal 
herein be, and it is hereby extended to the 20th of September, 
1910, inclusive. 

ASHLEY M. GOULD, 

Justice of the Supreme Court. 


41 In the Supreme Court of the District of Columbia. 

No. 15713. Administration Docket 39. 

In the Matter of the Estate of Eulalie Ealer, Deceased. 

William T. Houston and John O. Houston, Complainants, 

vs. 

Henry Warmoth Houston and Clifford V. Church, Respond¬ 
ents. 


District of Columbia, ss: 

William T. Houston, being duly sworn, according to law, deposes 
and says: That he is one of the complainants in the above entitled 
proceeding; that the said proceeding is on appeal, by the complain¬ 
ants, from a judgment of dismissal, to the Honorable the Court of 
Appeals of the District of Columbia, returnable on the first Tuesday 
(the 4th) of October next, 1910) ; that there was no judgment for 
money or property against complainants; that bond for costs on 
said appeal, in the sum of ($200) two hundred dollars, was duly 
given and approved on the 2nd day of June, 1910; that since that 
date, and until the 30th of August, 1910, neither deponent nor his 
co-complainant had the money to pay for the making of the tran¬ 
script of appeal; that' deponent has no property except what is in 
litigation; has had no occupation since said appeal, and no income; 
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that deponent’s co-complainant has been working for $9.00 a week, 
has himself to support and contributes to the support of two children, 
aged ten years and seven years, with no other income than his 
wages; that for want of means to employ counsel, deponent 

42 has undertaken to conduct said proceedings in 'propria per¬ 
sona, relying on his experience as a judge for sixteen years 

in New Orleans, and as a member of the New York bar; that 
deponent has suffered many years from illness, i. e. stomach 
trouble and nervous depression; that such illness prevented 
deponent from working steadily at his profession of the 

#2 

law and exhausted all his means, never very large; that respondent 
and appellee herein, Henry W. Houston, a man of 40 years of age, 
taken, at New Orleans, La., when 2% years old, a foundling, by 
deponent’s brother, now deceased, to bring up, from motives of the 
purest charity, never adopted, cast off altogether, at the age of 21 
years, by deponent’s brother for repeated thefts and attempted 
blackmail of his said benefactor; an ex-convict, twice convicted in 
New York in recent years of larceny and imprisoned therefor has, 
through no relation, legitimate or illegitimate by blood or by affinity, 
to the Houston family, obtained possession of the estates of depo¬ 
nent’s mother, Mrs. Eulalie Ealer, deceased, and of deponent’s sister, 
Mrs. Sarah Annie Gardner, deceased, by and through a fraudulent 
probate of a pretended will of the latter in his favor; that a proceed¬ 
ing to set aside said probate is now pending and on trial in the 
Orphans’ Court of Montgomery County, Maryland; that deponent 
and his nephew, John 0. Houston, his sole co-heir, have been thus 
deprived by the respondent and appellee of all means to vindicate 
their rights in said two estates, except what money deponent has 
been able to borrow from friends, mostly fellow members of the bar; 
that deponent desired, on the 2nd day of June, 1910, always has 
desired, and still desires to file the transcript of appeal herein 

43 at the earliest possible moment, in order to obtain a speedy 
hearing in the Court of Appeals; that deponent could and can 

gain nothing by delay; that deponent and his co-complainant made 
several unsuccessful efforts to borrow the amount of money nec¬ 
essary to pay for the making and filing of the transcript and print¬ 
ing the record; that on August 30th 1910, W. T. Kerfoot, in 
charge of sub-station Post Office, 7th and I Streets N. W., this 
City, cashed a postal money order for ($100) one hundred dol¬ 
lars, sent to deponent, as a loan, by his friend, Thomas IT. Koops, 
Esq., of 3262 Marias Street, New Orleans, La, to help deponent in 
his various litigations to recover his rights in the estates of his 
deceased mother and deceased sister; that on September 1st, 

#3 

1910, deponent received ($100) one hundred dollars, as a loan, for 
the same purpose, from Omer Villere, Esq., of New Orleans, La.; 
that deponent is now prepared to pay costs of transcript, of filing, of 
printing transcript, and of printing brief; that the return day, the 
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first Tuesday (the 4th) of October, 1910, has not yet been reached; 
that deponent desires an extension of time to the 20th day of Septem¬ 
ber, inclusive, to file the transcript herein; that application for an 
extension of time has not been made heretofore because deponent 
was utterly unable to state any definite and fixed time at which he 
could have the money necessary to pay for the making of the tran¬ 
script and the cost of its filing; that the hearing on the appeal will 
be little delayed, if at all, by the delay in filing the transcript, as the 
appeal can be heard at the Term to which it is returnable. 

WILLIAM T. HOUSTON. 

44 I hereby certify that, on this 10th day of September, 

1910, before me, a notary public in and for the District of 
Columbia, duly commissioned and sworn, personally appeared Will¬ 
iam T. Houston, the above named deponent, who being duly sworn 
according to law, deposes and says; that he is the above named 
deponent; that he has read the foregoing affidavit and knows the 
contents thereof; that the same is true to his own knowledge, except 
as to the matters herein stated to be alleged on information and 
belief, and that as to those matters he believes it to be true. 


Sworn to and subscribed before me this 10th day of September, 
1910. 

[notarial seal.] J. FRED KELLEY, 

Notary Public for the District of Columbia . 


45 District of Columbia, ss: 

John O. Houston being duly sworn says; that he has read the 
foregoing affidavit of William T. Houston, made the 10th day of 
September, 1910, that the same is true as far as it relates to him, 
John O. Houston; that so far as it relates to his co-complainant, and 
to other matters, he believes — to be true. 

JOHN O. HOUSTON. 

Sworn to and subscribed before me this 10th day of September, 
1910. 

[notarial seal.] J. FRED KELLEY, 

Notary Public for the District of Columbia. 

(Endorsement: Order for extension of time to September 20th, 
1910 to file transcript of appeal. Affidavits of William T. Houston 
and John O. Houston. Filed, Sep. 13, 1910, James Tanner, Regis¬ 
ter of Wills, D. C., Clerk of Probate Court.) 


4—2224a 
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46 N. M. 

Supreme Court of the District of Columbia, Holding Probate Court. 

No. 15713. Adm. Docket 39. 

In re Estate of Eulalie Ealer. 

To the Register of Wills: 

Please to include in the transcript of appeal in Wm. T. Houston 
and John 0. Houston vs. Henry Warmoth Houston and Clifford V. 
Church adm. &c. the following papers: 

1. Petition to vacate judgment of probate affidavit of verification 
filed March 12th, 1910. Citation filed M’ch 21 1910. 

2. Answer of Clifford Y. Church adm. & verification filed March 
24, 1910. 

3. Order that Henry W. Houston file his answer herein filed 
April 9th 1910. 

4. Answer of Henry W. Houston verification and exhibits filed 
April 18 th, 1910. 

5. Memorandum for Justice Barnard dated Mav 10, 1910. 

6. Order dismissing petition of Wm. T. and John O. Houston 
filed May 11th, 1910. 

7. Notice to T. Percy Myers Esq., of application and Application 
to vacate judgment rendered May 11th, 1910, dismissing the petition 
of complainant. Application filed May 17th, 1910. 

8. Order over-ruling motion of Wm. T. Houston and John O. 
Houston, filed May 19th, 1910. 

9. Affidavit of mailing by T. Percv Mvers filed March 11th. 
1909. 

10. Order for appeal, filed June 1st, 1910. Motion for 

47 appeal and endorsement by clerk, filed June 1st, 1910. 

11. Appeal bond. 

12. Ratification of Surety on Appeal Bond. 

13. Citation on Appeal and Return. 

Very respectfullv, 

WILLIAM T. HOUSTON, 

In Propria Persona. 

Washington, D. C., September 12, 1910. 

The Register of Wills will please to include the order of Justice 
Gould extending time in the transcript of Appeal in re Eulalie 
Ealer, Sept. 13, 1910. 

WILLIAM T. HOUSTON, 

In Propria Persona. 
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48 Form No. 94. 

Supreme Court of the District of Columbia, Holding a Probate Court. 
District oe Columbia, To wit: 

I, James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, Do Hereby Certify the foregoing pages, 
numbered from 1 to 47, inclusive, to be true copies of the originals 
of certain papers on file in the office of the Register of Wills, Clerk of 
the Probate Court, in case No. 15,718, estate of Eulalie Ealer, de¬ 
ceased, wherein William Houston and John 0. Houston are appel¬ 
lants, and Henry Warmoth Houston and Clifford V. Church, Adm’r 
c. t. a, are appellees, the same constituting a full, true, and correct 
transcript of record of proceedings had in said cause according to 
the Request of counsel filed therein and made a part hereof. 

I Further Certify, That the bond for appeal, in the penalty of 
Two Hundred dollars, was duly filed by said appellants, and ap¬ 
proved by said Court on the 2nd day of June, A. D. 1910. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of the said Probate Court, this 15th day of September, A. D. 
1910. 

[Seal Supreme Court of the District of Columbia, Probate 

Jurisdiction.] 

JAMES TANNER, 
Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 

[Endorsed:] Form 112. No. 15713. Estate of Eulalie Ealer, 
Deceased. Office of Register of Wills, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2224. William T. Houston et al., appellants, vs. Henry Warmoth 
Houston et al. Court of Appeals, District of Columbia. Filed Sep. 
16, 1910. Henry W. Hodges, clerk. 
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3)n % (Hour! of Appeals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1910. 


No. 2224. 

No. 15, Special Calendar. 


WILLIAM T. HOUSTON AND JOHN 0. HOUSTON, 

APPELLANTS, 

vs. 

HENRY WARMOTH HOUSTON AND CLIFFORD V. 

CHURCH. 


Appeal from the Supreme Court of the District of Columbia. 


BRIEF FOR APPELLANTS, 


Statement of the Case. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia, holding a Probate Court, dis¬ 
missing the petition of the complainants and appellants, 
on consideration of the petition and of the answer of one 
of the respondents alone, Clifford V. Church (Rec., p. 12); 
there is no reference made in the judgment to the answer 
of the other respondent, Henry Warmoth Houston (Rec., 
p. 12). The proceeding, to strike out the probate of the 
alleged will of Eulalie Ealer, deceased, was by petition 
(Rec., p. 1) and by citation (Rec., p. 3) regularly served 
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(Rec., p. 4). Answers were filed by each of the respond¬ 
ents (Rec., pp. 4 and 8). The petition of the complain¬ 
ants alleging that the decedent, Eulalie Ealer, their 
ancestor, had no domicil in the District of Columbia at 
the time of her death, and had had none therein for 
nearly four years prior to that event, and the answer of 
each of the respondents averring that the domicil of said 
decedent was, at the time of her death, in said District, 
raised an issue of fact that required the introduction of 
proof to establish the verity of the matter (Rec., pp. 13, 
1, 4, and 8). The petition alleges, and the answer of each 
respondent avers, that the decedent had no real estate 
in this District, had no tangible personal property, and 
left no debts in the District (Rec., pp. 13, 1, 2, 4, 5, 8, 
and 9). The court received no evidence (Rec., p. 12), 
though the complainants and appellants had nine (9) 
witnesses in court to prove that the decedent had had 
no domicil in this District for nearly four years before 
her death, and at the time of that event, but that on the 
contrary her domicil was at the place of her death, Kens¬ 
ington, Md., during all of the times mentioned (Rec., 
p. 14). 

Eulalie Ealer, the decedent, died at Kensington, Md., 
April 8, 1907 (Rec., p. 1); she left no real estate (Rec., 
pp. 1, 4, and 8); she left no tangible personal property in 
this District (Rec., pp. 4 and 8); she left no debts 
(Rec., pp. 2, 5, and 9); she left an incorporeal right 
in the shape of a promissory note in her favor for 
S3,500 secured by a deed of trust on real estate situate 
in this District (Rec., pp. 1, 4, and 8); she left personal 
property in Kensington, Md. (Rec.,pp. 1, 2); her alleged 
testament was probated in this District by judgment of 
March 12, 1909 (Rec., pp. 1, 5, and 9); she left no hus¬ 
band her surviving (Rec., p. 1); William T. Houston, 
complainant and appellant, is her only surviving child 
and was entitled to letters on her estate (Rec., p. 1); he 
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was never cited on the attempted probate of her alleged 
last will (Rec., p. 2); no effort was made to serve him 
at his post-office address, which was well known, but at 
a pretended residence (Rec., pp. 2, 18); the notice of 
publication of the citation for probate was returned un¬ 
served (Rec., p. 18); William T. Houston learned only 
by accident, and in September, 1909, of the attempted 
probate of his mother’s will in the District of Columbia 
(Rec., pp. 15, 16); the respondent, Henry W. Houston, 
the proponent of the will, is no relation, legitimate or 
illegitimate, of the decedent or of the Houston family; 
he is an ex-convict, twice convicted of larceny (Rec., p. 
14); the other respondent is a stranger to the blood of 
the decedent, a stranger to her in fact (Rec., p. 14). 

The proceedings so summarily dismissed by the judge, 
a quo, without evidence, or testimony, or depositions, 
and without hearing argument or receiving a brief, was 
a plenary proceeding, based on verified petition, citation 
and answers, a proceeding calling for the administration 
of proof and raising several issues for trial; the jurisdic¬ 
tion of the court to probate the will of the decedent, 
Eulalie Ealer, her domicil at the time of her death, the 
Citation of her only surviving child, William T. Houston, 
his post-office address, his diligence in prosecuting his 
rights (Rec., pp. 1, 3, 4, and 8). 

Assignment of Error. 

The court erred: 

1. In deciding, without testimony or evidence, a case 
regularly at issue by petition, citation, and answers 
(Rec., pp. 12, 1, 3, 4, 8), and refusing to permit evidence 
to be introduced (Rec., p. 14). 

2. In failing to give effect to rule 6, paragraph 2, of 
the Probate Rules entitled “Issue.—It shall not be neces¬ 
sary in any case to file a replication, but the proceeding 
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shall stand at issue as though a general replication had 
been filed.” 

3. In refusing to hear the evidence of nine (9) wit¬ 
nesses in court to the effect that the decedent, Eulalie 
Ealer, had no domicil in the District at the time of her 
death in Kensington, Md.,and had had no domicil in the 
District for four years prior thereto (Rec., p. 14). 

4. In deciding the case on the answer of one of the 
respondents (Rec., p. 12). 

5. In failing to take proof as to the verity of that an¬ 
swer (Rec., p. 12), and refusing to permit it to be con¬ 
tradicted by evidence (Rec., p. 14). 

6. In giving to the answer of one respondent a proba¬ 
tive effect (Rec., p. 12), and also conclusive effect 
(Rec., p. 14). 

7. In giving to that answer, sworn to by one person, 
a stranger in blood to the decedent and a total stranger 
to her, unlikely to have any knowledge of the facts, a 
greater probative force as to the question of domicil 
than to the petition of the complainants sworn to by 
the son and by the grandson of the decedent, persons 
most likely to have complete and accurate knowledge of 
the facts (Rec., pp. 12; 14, par. 5; 13). 

8. In maintaining a decree of probate having no valid¬ 

ity whatever by ignoring and disregarding rule No. 9, para¬ 
graph 2, of the Probate Rules, providing for citation of 
absent heirs and next of kin by publication and notice: 
“No order or decree based upon notice by such pub¬ 
lication shall be passed unless ... he mailed a 
copy of said publication directed to the party . . . 

at his last known post-office address ,” etc., and in accept¬ 
ing a notice of publication mailed to a pretended resi¬ 
dence and returned without delivery, as equivalent to 
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mailing such notice to a post-office address well known to 
proponent and to his attorney (Rec., pp. 15, par. 10, 
and 18). 

See Code, sec. 130. 

9. In refusing to hear proof that William T. Houston, 
the absent heir and next of kin, had his post-office 
address at 40 Wall street, New York, to the knowledge 
of T. Percy Myers, attorney for proponent, when said 
attorney mailed notice of publication of citation to a 
pretended residence, 212 East Twentieth street, New 
York (Rec., p. 15, par. 10). 

10. In refusing to hear proof that said attorney knew 
at said time that the said place was not the residence of 
said Houston and had not been for more than three 
months (Rec., p. 15, par. 10). 

11. In refusing to hear proof as to the excusable 
causes for delay in bringing a proceeding to strike out 
the judgment of the probate (Rec., p. 16, par. 11). 

12. In refusing to hear proof that the proceedings to 
secure probate in this foreign jurisdiction, through a 
false citation, was a conspiracy to get possession of the 
estate and to pay out its money before the lapse of the 
legal delay, which was done (Rec., p. 14, par. 5). 

13. In refusing to hear oral argument against the dismis¬ 
sal and in signing the judgment of dismissal prior to the 
expiration of the time granted complainants and appel¬ 
lants to file a brief in opposition to a judgment of 
dismissal (Rec., p. 16, par. 13). 

14. In refusing to set aside the judgment of dismissal, 
after oral argument, and on a verified application for a 
new trial, promptly made, charging deliberate, willful 
and corrupt perjury on the part of each of the respond¬ 
ents continued in his answer, as to the domicil of the 



G 




decedent, Eulalie Ealer, and averring the ability, willing¬ 
ness, readiness, desire, and intention of the complain¬ 
ants to prove such perjury conclusively on a new trial 
by the testimony of nine witnesses (Rec., p. 14, partf. 4 
and 5). 

15. In failing to notice that the very exhibits, an¬ 
nexed to the answer of the principal respondent, show 
that the complainant and appellant, William T. Houston, 
had his post-office address at 40 Wall street, New York 
City (Exhibit A and Exhibit B, Rec., p. 12; see nlso 
Rec., p. 10). 

16. In deciding the case at all on the pleadings or any 
of them (Rec., p. 12), as the pleadings raised issues of 
fact, requiring the introduction of evidence to establish 
the verity of the allegations or of the averments (Rec., 
pp. 1, 4, and 8); in deciding against the weight of the 
pleadings, as the petition sworn to by the son and the 
grandson of the decedent proves that the decedent had 
no domicil in the District at the time of her death (Rec., 
p. 1), and is not offset by the answer of Clifford V. 
Church, a stranger in blood to the decedent and a 
stranger in fact (Rec., p. 14), the said answer being 
wholly silent as to any house or place in the District as 
being her domicil (Rec., p. 4). 

17. In not striking out the judgment of probate, the 
proof showing that the decedent had no domicil in the 
District, and the claim in favor of decedent against a 
resident of the District not giving the court jurisdiction 
to probate her will. 

Code, section 329. 

Thorn vs. Thorn, 28 App. D. C., page 120. 

18. The court erred if it considered that rule 61 of the 
Law Rules of the Supreme Court had any application to 
the case, as the case was governed by rule 6 of the Pro- 
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bate Rules requiring petitions and other papers asking 
for relief and answers to the same to be verified, and 
providing that such papers raise an issue. 

19. The court erred in holding that section 137 of 
the Code had application. This proceeding is not a 
caveat to the alleged will, but a proceeding to strike out 
the judgment of probate, for want of jurisdiction in the 
court to render it (Rec., p. 1), and this proceeding is 
not barred by lapse of time; furthermore, any person 
interested proceeded against by publication may, under 
said section, file a caveat within two years after decree, 
whether it be a will of personal property or a will of 
real estate. 


ARGUMENT. 

I. 

The Supreme Court of the District had no jurisdiction to 
probate the alleged will of the decedent, Eulalie Ealer; she 
had no domicil in the District at the time of her death, and 
had had none therein for more than four years prior thereto; 
her domicil was in Kensington, Md., where she died; she 
owned no real estate in the District, nor tangible personal 
property; she owed no debts in the District; her ownership 
of a claim against a resident of the District conferred no 
jurisdiction on its courts to probate her alleged will; she 
had tangible personal property in Maryland. 

This point is raised by assignments of error numbers 
16 and 17 and record, pages 1, 4, and 8. 

Section 329 of Code shows conclusively that a mere 
claim in the District does not warrant a probate here of 
the will of a nonresident; for the section provides for 
suit to recover the claim by foreign executor or admin¬ 
istrator; it provides for ancillary letters, if necessary, 




but not for probate. On the other hand, section 117 of 
the Code provides for the probate of any and all wills 
devising real estate in the District. The distinction is 
ex industria; it would be intolerable to have to probate 
the will in every jurisdiction in which the estate might 
have a claim to collect. 

This honorable court, in the case of Thorn vs. Thorn, 
28 App. D. C., p. 120, went into a long examination of 
evidence as to the domicil of the decedent in order to 
determine the question of jurisdiction in the District to 
grant administration on his estate, notwithstanding that 
the statement of facts showed that he was the owner of 
a large claim in the District. The court did not seem 
to consider the claim as bearing on the question. 

II. 

The judgment of probate of the alleged will of the 
decedent, Eulalie Ealer, was a nullity for want of citation 
of William T. Houston, her only surviving child. 

This point is raised by assignments of error numbers 
8, 9, 10, and 15, and record, page 15, paragraph 10, and 
record, page 18. 

The Code, section 130, provides for the citation of all 
persons who would be entitled to or interested in the 
estate in case such will had not been executed, and pro¬ 
vides for publication of citation and mailing to the last 
known post-office address of absent next of kin. Rule 
number 9, paragraph 2, makes same provision and de¬ 
clares that “No order or decree based upon notice by 
such publication shall be passed unless” the rule is 
complied with. 

Whatever is done in violation of a prohibitory law or 
a prohibitory rule is an absolute nullity. A rule couched 
in negative terms is prohibitory. 

The notice of publication of citation was not mailed 
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to the last known post-office address of William T. 
Houston (Rec., p. 15, par. 10, and Rec., p. 18). 

“The right to be heard is a fundamental right 
of every litigant under our system of jurispru¬ 
dence, and under every system of jurisprudence, 
worthy of the name; and usually it is not denied 
even in the lawless codes of the most lawless 
savages; and in the right to be heard the first 
element is that of notice. The service of proc¬ 
ess, in other words, notice, is the essential pre¬ 
requisite to the exercise of jurisdiction by any 
court. ” 

Karrick vs. Wetmore, 25 App. D. C., 422. 

III. 

The proceeding to strike out the judgment of probate was 
not barred by lapse of time. 

This point is raised by assignment of error No. 19. 

Where a judgment is void, delay is no objection to a 
proceeding to have it stricken out. 

“It is a judgment entered without authority of 
the law, and therefore void, and as such the appel¬ 
lant has the right to file a motion at any time to 
have it stricken out.” 

Lee vs. Carrollton, &c., Assn., 58 Md., 304. 

A court may open or vacate a judgment or decree, 
after expiration of one or more terms, if such judgment 
or decree be void. 

Macfarland vs. Saunders, 25 App., D. C., 438. 

“No second jury having been caused to be 
summoned by the commissioners, the decree or 
order of October 2, 1901, could not be enforced 
against this appellee, and no laches could be pre¬ 
dicated against him, no matter how long he waited. 
He could move to vacate at any time.” 

Idem, 25 App. D. C., p. 442. 
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IV. 

The complainant, William T. Houston, was not in mora 
in bringing the proceeding to strike out the judgment of 
probate; he acted with due diligence. 

This point is raised by assignment of error number 11 
and record page 16, paragraph 11. 

The judgment of probate was rendered on the 12th of 
March, 1909 (Rec., p. 1); the said complainant first learned 
of said judgment and of such probate proceedings, and 
by accident, in September, 1909 (Rec., p. 15), he was 
still in a bad state of health and occupied with legal 
work to set aside a pretended will of his sister (Rec., p. 
16); he brought these proceedings in March, 1910 
(Rec., pp. 1, 3), within six months after learning what 
had been unlawfully done to his prejudice. 

V. 

A careful examination of the record will show that the 
action of the court, a qua, in dismissing the petition of 
complainants was based on assumed technicalities, having 
no foundation in law or practice; and that such action de¬ 
nied to the complainants that fair and free hearing which 
courts were instituted to give each litigant. 

This point is raised by assignments of error numbers 
1, 2, 3, 4, 5, 6, 8, 9, 10, 11, 12, 13, 16, and 18, and record 
pages 1, 3, 4, 8, 14, 12, 15, paragraph 10; 18, 16, par. 11. 

VI. 

The judgment of dismissal was against the weight of the 
pleadings, if pleadings are to be considered as having pro¬ 
bative force. 

This point is raised by assignments of error numbers 
7, 15, 16, and record page 14, paragraph 5, record page 
3, Exhibits A and B, record pages 12 and 10. 
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The weight of the pleadings established, if considered 
as proof, that Eulalie Ealer, the decedent, had no domicil 
in the District at the time of her death; that she had no 
real estate; that she had no tangible personal property 
in the District; that she had no debts; that William T. 
Houston, complainant, was not cited on the probate of 
her will; that no notice of publication of citation was 
mailed to his last known post-office address; that he 
acted with due diligence and was in nowise in default 
and was entitled to relief. 

VII. 

The proceeding to strike out the judgment of probate was 
a plenary one, based on petition, citation and answers; it 
was not a mere motion based on affidavits. Issues were 
raised by the pleadings and those issues required a trial 
and were entitled to one with evidence pro and con. Nine 
witnesses of the complainants attended court to give their 
evidence. 

This point is raised by assignments of error numbers 
1, 2, 3, 4, 5, 6 and 7, and by record pages 1, 3,4,8,14,12. 

After the expiration of the term, it is the practice to 
resort to a plenary proceeding by petition and citation 
to strike out any judgment. Any party has the right to 
make his proceedings plenary, if he sees fit. Plenary 
proceedings are more apt to develop the real facts than 
ex parte affidavits. Cross-examination takes place in 
plenary proceedings, and it has always been regarded as the 
greatest aid in reaching and demonstrating the truth. 
The answer of the respondent, Clifford V. Church, was 
no proof whatever until an opportunity had been had to 
contradict it by evidence. The judge, a quo, refused to 
permit that answer to be contradicted, though there 
were nine witnesses in court to contradict it. 
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VIII. 

The judgment of dismissal should have been set aside 
and a new trial granted on the application for that purpose, 
because the application states, under oath, that the answers 
of the respondents averring that the decedent, Eulalie Ealer, 
had her domicil in the District at the time of her death, are 
deliberate, willful, and corrupt perjuries, and because the 
application states that nine witnesses attended court to 
testify that she had no domicil in the District for four 
years prior to her death and at that time. 

This point is raised by assignment of error number 
14, record page 14, paragraphs 4 and 5. 

In the case of Maryland Steel Co. vs. Marney, 91 Md., 
375, it is said that a motion for a new trial is the remedy 
for one “overborne by perjured testimony.” 

Perjury poisons the fountain of justice. If perjury be 
encouraged or shielded courts of justice become of no 
avail; the}^ are worse than useless—a mere mockery. 

For all the foregoing reasons it is respectfully sub¬ 
mitted that the judgment below should be reversed and 
a new trial ordered. 

WILLIAM T. HOUSTON, 

In Propria Persona and as Attorney in fact 

for John 0. Houston , Appellants. 
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Statement of the Case. 

The statement of the case as contained in the appel¬ 
lants’ brief, considering the nature of the proceedings, 
is most strikingly "unfair by reason of the omission of 
material and essential facts necessary to a proper pre¬ 
sentation and consideration of the merits of the case, 
made more significant by the neglect to file herein a full 
and proper transcript of the whole proceedings had in 
the Supreme Court of the District of Columbia, holding 
a Probate Court, as‘will be more particularly shown 
hereafter. 

The material facts in the case are that one Eulalie 
Ealer departed this life at Kensington, Montgomery 
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County, Maryland, at the home of her daughter, Mrs. S. 
Annie Gardner, on April 8, 1907, testate, and by her last 
will and testament, wherein she declares herself to be a 
resident of the District of Columbia, bequeathed all of 
her estate to her said daughter, S. Annie Gardner, abso¬ 
lutely. That the appellant, William T. Houston, was 
present at the funeral of the said Eulalie Ealer, his 
mother, in April, 1907. That the said last will and testa¬ 
ment remained in the possession of said S. Annie Gard¬ 
ner until about July 28,1908, two or three days prior to 
her death, when it was filed at her request with the Reg¬ 
ister of Wills of the District of Columbia by her attorney, 
T. Percy Myers. That the said S. Annie Gardner by her 
last will and testament duly* admitted to probate and 
record in the Orphan’s Court for Montgomery County, 
State of Maryland, devised and bequeathed all of her 
estate, except certain debts owing her by the appellant, 
William T. Houston, to the appellee, Henry Warmoth 
Houston. That a petition was filed in the Supreme 
Court of the District of Columbia, holding a Probate 
Court, by the said Henry Warmoth Houston on Decem¬ 
ber —, 1908, for the probate and record of said last will 
and testament of said Eulalie Ealer and for letters of ad¬ 
ministration c. t.fa. That thereafter the appellant, John 
0. Houston, filed in said proceedings a consent in writing 
to the probate and record of the said will and testament 
(which is omitted from the record). That process was 
duly issued against the appellant, William T. Houston, 
and upon its return “not to be found” an order of pub¬ 
lication was directed to be published against him, pur¬ 
suant to section 130 of the Code, and the requirements 
thereof fully and fairly executed, as shown by the affi¬ 
davit of T. Percy Myers (Rec., p. 18); that the decedent’s 
said last will and testament was duly proven by the wit¬ 
nesses thereto and admitted to probate and record by a 
decree passed March 12, 1909, and letters of administra- 
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tion c. t. a. issued to Clifford V. Church, a member of the 
Washington bar; that the present proceedings were not 
filed until exactly one year thereafter,. March 12, 1910; 
that the decedent was not seized of any real estate in 
the State of Maryland or the District of Columbia, and 
that the only personal property was two certain promis¬ 
sory notes of $3,500 and $1,000, respectively, on deposit 
for safe-keeping with Messrs. Lewis Johnson & Co., bank¬ 
ers of the District of Columbia, with whom the decedent 
transacted her banking business; one of said notes (not 
mentioned in the appellants’ brief) is that of the appel¬ 
lant, William T. Houston, for $1,000; that the case was 
twice presented to the court below upon the full record 
of all of the proceedings, and after careful consideration 
the petition was dismissed. 


ARGUMENT. 

The Supreme Court of the District of Columbia, Holding a 
Probate Court, Did Not Commit Error in Dismissing 
the Appellants’ Petition. 

• This appeal should be dismissed or affirmed for failure 
of the appellants to file herein a transcript of the pro¬ 
ceedings had in the Supreme Court of the District of 
Columbia, holding a Probate Court, prior to the filing of 
their petition therein, March 12, 1909. The record as 
now presented to this court of necessity presents the 
absurd proposition of asking this court to reverse the 
decision of the Supreme Court of the District of Colum¬ 
bia, holding a Probate Court, dismissing a petition, 
wherein it is prayed that a former decree of that court 
be vacated and set aside, without bringing into this 
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court for its information and consideration, a transcript 
of said decree and the proceedings upon which it is 
predicated. 

This appeal so far as it concerns the appellant John 0. 
Houston is untenable for the reason that there is filed 
in the original proceedings a written consent of said ap¬ 
pellant to the proceedings had therein, and as no fraud 
upon him is charged or proven he is estopped from fur¬ 
ther action in the premises. 

The proceedings against the appellant William T. 
Houston prior to March 12, 1909, must be presumed to 
be regular and binding, otherwise he would have-brought 
into this court a full transcript of the proceedings and 
pointed out the errors therein, and not relied upon the 
distored and argumentative statements contained in the 
petition and brief of the appeallants, with the expecta¬ 
tion that this court would consider the same in lieu of 
a proper transcript of the record. The court below had 
the full record and proceedings before it when it heard, 
considered, and decided the case, and it is absurd to ex¬ 
pect this court to declare that it committed error 
without the same information being presented in this 
court for your consideration. 

The fact that there was to be a diminution of record 
was never communicated to the appellees or their coun¬ 
sel, nor was there any consent of the appellees to the 
same, even the extension of time for filing the transcript 
of record in this court was obtained without notice to 
or the consent of the appellees or their counsel. 

The appellants have been guilty of gross laches at 
every point in this case. The appellant William T. 
Houston was present at the funeral of the dece¬ 
dent, his mother, in April, 1907, and between 
that time and March, 1909, had ample opportunity 
to apply for letters of administration or to insist 
that the will be presented for probate and’ record. 
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He further admits personal knowledge of the probate 
and record of the will in August, 1909, but did not file 
the petition herein until March 12, 1910. The appel¬ 
lants did not attack the validity of the will in their peti¬ 
tion filed in March, 1910, nor did they express an inten¬ 
tion or desire to file a caveat thereto until after the 
passing of the order dismissing their petition, and then 
only in the notice to the appellees counsel of the motion 
to vacate said order, after the court had commented 
upon the fact in rendering its decision on the petition. 
This was in May, 1910. 

The decedent had been a resident of the District of 
Columbia for many years and so declared herself in the 
said will. She bequeathed her whole estate to her 
daughter, Mrs. S. Annie Gardner, who survived her fifteen 
months and took possession of her personal property in 
the way of jewelry, wearing apparel, etc., and that the 
only tangible personal property belonging to said estate 
existing at the time of the filing of the will and the 
death of Mrs. S. Annie Gardner were the aforesaid men¬ 
tioned promissory notes which were in the safe of Messrs. 
Lewis Johnson & Co., bankers, 1319 F st. N. W., in the Dis¬ 
trict of Columbia. The said S. Annie Gardner by her last 
will and testament duly admitted to probate and record in 
the Orphan’s Court for Montgomery County, State of 
Maryland, devised and bequeathed her entire estate, 
with the exception of the debts due her by the appel¬ 
lant, William T. Houston, to the appellee, Henry War- 
moth Houston, who filed the original petition in the 
Supreme Court of the District of Columbia for the pro¬ 
bate and record of the last will and testament of Eulalie 
Ealer, the decedent herein. 

The allegation in the appellants’ petition that they 
have instituted proceedings in Montgomery County, 
Maryland, attacking the decree admitting to probate 
and record the last will and testament of the said 
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S. Annie Gcirdner can have no force in this proceeding 
for the said decree has not been vacated or set aside 
and at the present time is in full force. 

At the present time the appellants have no interest 
whatsoever in the decedent’s estate which is vested in 
the appellee, Henry Warmoth Houston, by virtue of the 
last will and testament of the said S. Annie Gardner. 
Should for any possible reason the will of S. Annie 
Gardner be declared invalid the appellants would in no 
manner be prejudiced by the order appealed from in 
this case, for they would be entitled to the decedent’s 
estate as the next of kin of S. Annie Gardner, hence it 
can be readily appreciated that the present proceeding 
was only instituted for the purpose of causing trouble 
and vexation to the appellees. 

No maladministration or irregularity has been proven 
against the appellee, Clifford V. Church, the adminis¬ 
trator c. t. a., who is a disinterested person and a> reput¬ 
able member of the Washington bar. The whole desire 
of the appellant, William T. Houston, is to get the estate 
into his own hands before establishing that he has any 
legal interest therein. The record shows that he is a 
debtor to the estate in the sum of $1,000 and interest, as 
evidenced by the promissory note. 

The quibble over the proper definition of “last post- 
office address” is hardly worthy of argument or reply. 
The answers of the appellees and the affidavit of T. Percy 
Myers clearly establish that every reasonable intendment 
of the law was done to locate and serve by publication 
the appellant,William T. Houston. If 212 East Twentieth 
street, New York City, was only a pretended address of 
the said appellant, William T. Houston, the pretense was 
the act of said appellant in giving said address to the 
authorities of the Bellevue Hospital when he went there 
for treatment in October, 1908 (Rec., p. 12). The record 
establishes the fact that he had not been to his office (or 
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desk-room in the office of Nelson H. Shipman) at 40 Wall 
street for many months prior to and subsequent to 
March 12, 1909, the date of the decree admitting the 
will of the decedent to probate and record, as evidenced 
by the letter of Mr. Shipman (Rec., p. 12). It is shown 
by the record that letters written by his counsel to 40 
Wall street had not been answered (Rec., p. 10). 

The hue and cry raised in the appellants’ petition and 
brief regarding “ex-convict” and “perjury” can readily 
and fairly be recognized and classed with the usual 
harangue injected into vindictive and vexatious litiga¬ 
tion for the purpose of exciting sympathy and with a 
hope of attracting attention away from the relevant and 
material facts and merits of the case upon which a 
decision should be based. They are but facts both 
irrelevant and immaterial to the questions of law pre¬ 
sented by the record in this case, with no evidence to 
sustain them. 

The true and material facts in this case will be found 
in that part of the record of the proceedings in the Su¬ 
preme Court of the District of Columbia omitted from 
the transcript filed herein. 

In conclusion the appellees respectfully submit that 
the Supreme Court of the District of Columbia, holding 
a Probate Court, did not commit error in dismissing the 
petition of the appellants, filed therein March 12, 1909, 
nor in overruling the motion to vacate said decree of 
dismissal and the both orders should be affirmed with 
costs. 

T. PERCY MYERS, 

Attorney for Appellees. 




